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DETAILED ACTION 

1. Claims 1-5 are pending. 

Claim Rejections - 35 USC §101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent 
therefor, subject to the conditions and requirements of this title. 

2. Claims 1-5 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 1-5 recites a computer program comprising a computer program 
code means. These claims are directed to a program that includes functional 
descriptive material. Thus, the claimed invention appears non-statutory 
because the program is not recited in conjunction with a physical structure 
> (i.e. memory, computer-readable medium). 
All other claims are also rejected by virtue of dependency. 

MPEP: 2106.01 [R-5] **> Computer-Related Nonstatutory Subject Matter< 

**>Descriptive material can be characterized as either "functional descriptive material" or "nonfunctional 
descriptive material." In this context, "functional descriptive material" consists of data structures and 
computer programs which impart functionality when employed as a computer component. (The definition 
of "data structure" is "a physical or logical relationship among data elements, designed to support specific 
data manipulation functions." The New IEEE Standard Dictionary of Electrical and Electronics Terms 308 
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(5th ed. 1993).) "Nonfunctional descriptive material" includes but is not limited to music, literary works, 
and a compilation or mere arrangement of data. 

Both types of "descriptive material" are nonstatutory when claimed as descriptive material per se, 
33 F.3d at 1360, 31 USPQ2d at 1759. When functional descriptive material is recorded on some 
computer-readable medium, it becomes structurally and functionally interrelated to the medium and will 
be statutory in most cases since use of technology permits the function of the descriptive material to be 
realized. Compare In re Lowry, 32 F.3d 1579, 1583-84, 32 USPQ2d 1031, 1035 (Fed. Cir. 
1994)(discussing patentable weight of data structure limitations in the context of a statutory claim to a 
data structure stored on a computer readable medium that increases computer efficiency) and 
Warmerdam, 33 F.3d at 1360-61, 31 USPQ2d at 1759 (claim to computer having a specific data structure 
stored in memory held statutory product-by-process claim) with Warmerdam, 33 F.3d at 1361, 31 
USPQ2d at 1760 (claim to a data structure per se held nonstatutory). 
I. FUNCTIONAL DESCRIPTIVE MATERIAL: "DATA STRUCTURES " 
REPRESENTING DESCRIPTIVE MATERIAL PER SE OR COMPUTER 
PROGRAMS REPRESENTING COMPUTER LISTINGS PER SE 

Data structures not claimed as embodied in computer-readable media are descriptive material 
per se and are not statutory because they are not capable of causing functional change in the computer. 
See, e.g., Warmerdam, 33 F.3d at 1361, 31 USPQ2d at 1760 (claim to a data structure per se held 
nonstatutory). Such claimed data structures do not define any structural and functional interrelationships 
between the data structure and other claimed aspects of the invention which permit the data structure's 
functionality to be realized. In contrast, a claimed computer-readable medium encoded with a data 
structure defines structural and functional interrelationships between the data structure and the computer 
software and hardware components which permit the data structure's functionality to be realized, and is 
thus statutory. 

Similarly, computer programs claimed as computer listings per se, i.e., the descriptions or 
expressions of the programs, are not physical "things." They are neither computer components nor 
statutory processes, as they are not "acts" being performed. Such claimed computer programs do not 
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define any structural and functional interrelationships between the computer program and other claimed 
elements of a computer which permit the computer program's functionality to be realized. In contrast, a 
claimed computer-readable medium encoded with a computer program is a computer element which 
defines structural and functional interrelationships between the computer program and the rest of the 
computer which permit the computer program's functionality to be realized, and is thus statutory. See 
Lowry, 32 F.3d at 1583-84, 32 USPQ2d at 1035. Accordingly, it is important to distinguish claims that 
define descriptive material per se from claims that define statutory inventions. 



Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent 
or (2) a patent granted on an application for patent by another filed in the United States 
before the invention by the applicant for patent, except that an international application 
filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application 
designated the United States and was published under Article 21(2) of such treaty in the 
English language. 

3. Claims 1-5 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Kermani (US 6,895,514). 



As per claim 1: 

Kermani discloses a computer program comprising computer program code 
means adapted to perform the steps of: 
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providing, by the user, a unique identifier, the unique identifier (col.1, lines 13-35 
and 45-67) comprising both a sequence of keystrokes and the inter-keystroke intervals 
associated with provision of those keystrokes; (col.2, lines 19-27; the claimed 
invention broadly recites a unique identifier provided by the user that can broadly 
interpret in various forms as long as the information is given by the user. 
Further, the term unique is relative and subjective to how unique the identifier 
may be from user to user. The claimed invention does not narrow the scope in 
such a way the identifier is unique to a particular user. Hence, the unique 
identifier provided by the user can broadly be given in light as any information 
inputted or given by user where such identifier information may be in the forms of 
a password, PIN, code, signature, username, or biometrics data etc.) 

comparing the unique identifier provided by the user with a reference unique 
identifier by: (col.8, lines 22-55) 

comparing the absolute inter-keystroke intervals of the unique identifier with the 
absolute inter-keystroke intervals of the reference unique identifier (col.2, lines 29-40 
and 55-60) and returning a true indication if the absolute inter-keystroke interval of the 
unique identifier is within a predetermined tolerance of the absolute inter-keystroke 
interval of the reference identifier; (col.5, line 61 - col.6, line 8) 

comparing the relative inter-keystroke intervals of the unique identifier with the 
relative inter-keystroke intervals of the reference unique identifier (col.2, lines 49-53 
and col.5, lines 23-28) and returning a true indication if the relative inter-keystroke 
interval of the unique identifier is within a predetermined tolerance of the relative inter- 
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keystroke interval of the reference identifier; (col.4, lines 33-38 and col.7, lines 24- 
31) 

authenticating said user if both said absolute comparison step and said relative 
comparison step return a true indication, (col.7, lines 33-50 and col. 8, lines 22-55) 
As per claim : see col. 3, lines 32-38 and col.4, lines 30-38; discussing a 
computer program as claimed in claim 1 wherein said relative inter-keystroke intervals 
are the ratio of the inter-keystroke intervals and the inter-keystroke interval between 
entry of the first of said sequence of keystrokes and the second of said sequence of 
keystrokes. 

As per claim 3: see col. 3, lines 32-35 and col. 5, lines 23-28 and 61-67; 

discussing a computer program as claimed in claim 2 further comprising the step of 
entry by the user of the reference unique identifier and wherein said predetermined 
tolerance is determined during said step of entry by the user of the reference unique 
identifier. 

As per claim 4: see col. 6, lines 10-12 and col.8, lines 5-8; discussing a computer 
program as claimed in claim 3 wherein said predetermined tolerance is explicitly set by 
the user. 

As per claim 5: see col.2, lines 19-27 and col. 3, lines 22-23; discussing the 
computer program as claimed in claim 1, wherein the unique identifier is provided by 
directly by the user. 
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Conclusion 



Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to LEYNNA T. HA whose telephone 
number is (571) 272-3851. The examiner can normally be reached on Monday 
- Thursday (7:00 - 5:00PM). 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Kim Vu can be reached on (571) 272-3859. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see 
http://pair-direct.uspto.gov. Should you have questions on access to the 
Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 



LHa 




